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On March 2, the Clinton administration argued before the US Supreme Court for the right to
continue the policy of intercepting Haitian refugees at sea and repatriating them without an
asylum hearing. During his presidential campaign, Clinton had characterized the policy, which
was initiated during the Bush administration, as "cruel" and "illegal." In July 1992, the Second
US Circuit Court of Appeals in New York ruled that the policy of immediate, forcible repatriation
violated rights guaranteed to refugees under US immigration law. The Supreme Court later granted
the Bush Administration a stay of the Court of Appeal's ruling, and in October it agreed to review
the case. Justice Department deputy solicitor general Maureen Mahoney told the Supreme Court
that Clinton had emergency powers under US immigration law. She said those powers allow the
administration to adopt policies aimed at "averting a humanitarian tragedy at sea." "The President
is determined that in order to prevent a mass migration and the loss of hundreds or thousands of
lives at sea, the policy of direct repatriation must continue," argued Mahoney. Nevertheless, in
defense of the Haitian refugees, Yale Law School professor Harold Hongju Koh argued that the
very same immigration law cited by Mahoney to defend Clinton administration policy contains
clauses that prohibit the government from repatriating the Haitians without an asylum hearing.
Koh cited the Immigration and Nationality Act of 1952, which authorized the Justice Department to
"withhold deportation" of any alien within the United States if the person's life or freedom would
be endangered in their home country. In 1980, Congress amended the 1952 immigration law to
read that the Attorney General shall not deport "or return" any alien under those circumstances,
which Koh says is an extension of the law to include refugees outside US borders. Thus, Koh argued
that asylum seekers who have not yet reached the US must enjoy the same legal protection against
forcible return that applies to those seeking asylum within the country. In addition, he argued
that US immigration legislation now corresponds to "international human rights norms," since
the 1980 amendments were made to comply with a UN protocol on refugees that the US signed
in 1968. Given those amendments, said Koh, the "language of the statute and treaty" now clearly
prohibits the government from sending people back. Koh further argued that lifting the Appeals
Court decision would send a signal to the administration that it can do whatever it deems necessary
to impede the arrival of refugees on US shores. "The fact that the new policy is effective and has
terrified people so they won't leave does not make it legal...Shooting them or drowning them would
also discourage them," he said. The Court is expected to issue a ruling by July. At the White House,
Clinton told reporters, "Maybe I was too harsh in my criticism [of the Bush policy.] But I still think
there's a big difference between what we're doing in Haiti and what they were doing in Haiti. You
know...if we did what the plaintiffs in the court case want, we would be consigning a very large
number of Haitians in all probability to some sort of death warrant." In an interview with NBC news
Feb. 28, Secretary of State Warren Christopher defended the decision to continue the immediate
repatriation policy, saying the administration was simultaneously doing everything possible to
restore democracy on the island. He said Clinton would meet with deposed Haitian president Jean
Bertrand Aristide within the next week, but added that the president's condemnation of the Bush
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policy during the campaign was based on "poor advice." Christopher said that the government has
earmarked an additional US$5 million to fund expansion of the asylum request program, whereby
Haitians will be able to appeal to consulates, diplomatic offices, and other appointed locations
throughout the country. Until now, Haitians seeking asylum had no alternative but to appear at
the consular office of the US Embassy. On March 4, the US Embassy in Port-au-Prince announced
opening of an asylum processing center located in a commercial building in the capital's center. A
communique issued by the Embassy said the center would receive "all Haitians who feel they have
been persecuted or who have a well-based reason for persecution due to their political opinions,
their membership in a social group, or due to their race, religion or nationality." However, in a
speech delivered in Washington the same day, Aristide indicated his growing frustration with the
Clinton administration's efforts. In a toughening of his stance, Aristide called on Clinton to set a firm
deadline for his return to power. Aristide said setting such a date would provide a means to measure
Clinton's commitment to his return, and would send a signal to the de facto government in Haiti
that Washington's support for his restoration "is not a joke." (Sources: Spanish news service EFE,
02/28/93, 03/03/93; Agence France-Presse, 03/02-04/93; Chinese news service Xinhua, 03/02/93; New
York Times, 03/03/93, 03/04/93)
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